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Criteria for an employee's obligation not to compete with the employer in
the light of comparative legislation and the judgements of the French Court

of Cassation

Abdul Majeed Khalaf Mansour Al-Anzi
Law Department, Saad Al-Abdullah Academy for Security Sciences, State of
Kuwait.

Email: Dr.a.almajeed@gmail.com

Abstract:

The obligation arising from the non-competition clause is a treaty obligation
undertaken by the consent of the parties to the contract of employment, whereby the
employer seeks to protect its interests by not attracting their customers or disclosing the
secrets that the employee has been exposed to while working, but at the same time
constitutes an infringement of the principle of freedom of work. This study was designed
to strike a balance between protecting the freedom of the worker to choose his or her
own employment and the right of the employer to protect his or her legitimate interests,
and to regulate the conditions of non-competition in employment contracts and
determine the criteria for their validity, through the introduction of some comparative
legislation and the established jurisprudence of the French Court of Cassation. The study
was based on the analytical descriptive method of Kuwaiti labor texts and comparative
legislation, reviewing the judgements of the Kuwaiti Courts of Cassation and the French
Cassation Court and its position on the non-competition clause. The study concluded,
inter alia, that the non-competition clause is a formality requirement that produces no
effect unless it is contained in a written agreement, that it must be specific in terms of
place, time and activity or be considered invalid, and that the worker must be
compensated for his obligation not to compete with just compensation commensurate
with the scope of the prohibition of work. If the worker breaches his obligation not to
compete, his contractual liability is performed, allowing the employer to claim the
penalty clause if agreed, or the worker to perform in kind his obligation to compensate in
the event of damage, and the employer who hired the worker with knowledge of the non-

competition clause.

Keywords: Labor law, Obligation, Competition, Liability, Compensation.
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La qualification professionnelle du salarié, élément déterminant de la validité
de la clause de non-concurrence en droit du travail, D. 1996, Chron. p. 245.
Brill-Venkatasamy Tara. La clause de non concurrence en droit du travail:
comparaison des droits anglais et francais. In: Revue internationale de droit
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Emmanuel Dockes, Les clauses de non-concurrence, 44. Soc. 8 mai 1967 - 45.
Soc. 14 mai 1992 - 46. Soc. 10 juillet 2002, Les grands arréts du droit du
travail, 4e édition 2008, p. 240.
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