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Compensation for the Right of Rescission in Lease
Contracts: An Endogenous and Applied Study.
-Hotel and Airline Contracts as a Model-

Nawaf Fahad Al-Azmi*, Rashed Ibrahim Al-Shuraidah

Department of Islamic Jurisprudence and its Principles, College of

Sharia, Kuwait University, Kuwait.

*E-Mail of Corresponding Author: nawaf.alazemi@ku.edu.kw
Abstract:

This research addresses a contemporary jurisprudential challenge
concerning the permissibility and rulings of taking financial
compensation for the right of rescission in binding contracts, with a
particular focus on modern lease contracts such as hotel and airline
bookings. The study aims to bridge the gap between classical
jurisprudential frameworks and contemporary commercial realities,
offering an Islamic legal adaptation for these emerging practices.
This reflects the flexibility of Islamic Sharia and its capacity to adapt
to new economic developments, providing clear and stable solutions
for transacting parties.

The research employs an analytical-inductive methodology,
collecting and analyzing the opinions of jurists on fundamental
concepts such as binding contracts, stipulated conditions (Shurut
Ja'aliyyah), rescission (Igalah), and earnest money sales (Bay' al-
Arbun). The study concludes that compensation for the right of
rescission 1s Islamically permissible under specific conditions,
favoring the view that Iqalah is a cancellation of the contract rather
than a new sale, and allowing Bay' al-Arbun provided a specific
option period is defined. These findings underscore the flexibility of
Islamic jurisprudence and its ability to accommodate economic
developments.

These findings are applied to practical scenarios in airline and
hotel bookings, such as refundable and non-refundable tickets,
flexible and advance-purchase bookings, jurisprudentially adapting
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them as Iqalah with compensation or Bay' al-Arbun. The study
emphasizes the necessity of adhering to essential Sharia controls to
ensure the legitimacy of these transactions, including full mutual
consent, prior determination of compensation, absence of excessive
uncertainty (Gharar) or harm, and defining the option period, thereby
ensuring justice and fairness in contemporary financial dealings.

Keywords:  Compensation for Right of Rescission,
Contemporary Lease Contracts, Igalah, Bay' al-Arbun, Stipulated
Conditions, Islamic Jurisprudence, Airline Bookings, Hotel
Bookings.
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nonrefundable-plane-tickets.
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References:

« aliakhtiar litaelil almukhtari. talif : eabd allah bin mahmud
almusili, dar alkutub aleilmiat - bayrut.

« aliaistidhkar talif : yusif bin eabd allh bin eabd albur. tahqiq
alduktur : eabd almueti 'amin qileaji, dar gatibat liltibaeat
walnashri, altabeat al'uwlaa 1414h / 1993m.

« al'ashbah walnazayiri, talif : zayn aldiyn bin 'iibrahim bin najim,
idarat alquran waleulum al'iislamiat - bakistan.

» al'ashbah walnazayiri, talif : jalal aldiyn eabd alrahman alsuyuti,
dar alkutub aleilmiat - bayrut, altabeat al'uwlaa 1411h / 1990m.
 'ielam almuqiein ean rabi alealamina. talif : 'abi eabd allah
muhamad bin 'abi bakr, abn qiam aljawziat , tahqiq : muhamad
muhyi aldiyn eabd alhamidi, almaktabat aleasriat - biyrut, 1407 hi/
1987m.

« aliignae litalab aliantifae lisharaf aldiyn musaa bin 'ahmad
alhajaawii, almaqdisii ( 895 - 968hi), tahqiq : alduktur eabd allah
bin eabd almuhsin alturki bialtacawun mae markaz albuhuth
waldirasat alearabiat wal'iislamiat bidar hajr altabeat al'uwlaa
1418h / 1997m.

 aliinsaf lieala' aldiyn ‘'abi alhusayn ealiin bin sulayman
almardawii (817 885hi), tahqiq : alduktur eabd allah bin eabd
almuhsin alturki, walduktur eabd alfataah muhamad alhalu, dar
hijar, altabeat al'uwlaa 1414h / 1993m.

« albahr alraayiq sharh kanz aldaqayiqji, talif : zayn aldiyn bn najim
alhanafii, dar almaerifat - bayrut, altabeat althaalithat 1413hi /
1993m.

» badayie alsanayiei. talif : eala' aldiyn 'abi bakr bn maseud
alkasanii , dar alkutub aleilmiat - bayrut, altabeat althaaniat ,
1406hi / 1986m.

 bidayat almujtahid wanihayat almuqtasid. talif : muhamad bin
'ahmad bin rushd (alhifidi) tahqiq : 'abu alzahra', hazim alqadi,
dabat ‘'usulih : 'usamat hasan, kharaj hadithah : yasir limam
alnaashir: maktabat nizar mustafaa albaz, 1415h / 1995m.

* bie alearbun wabaed almasayil almustahdathat fihi. lil'ustadh
alduktur : rafiq almasri, dar almaktabi, altabeat al'uwlaa, 1420h /
1999m.
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* taj alearus min jawahir algamus lilsayid muhamad murtadaa
alhusayni alzubaydi , tahqiq : eabd alealim altahawi , rajaeah : eabd
alsataar 'ahmad faraj , matbaeat hukumat alkuayt alturath alearabii,
1400h / 1980m.

» altalqin fi alfigh almaliki. talif : algadi eabd alwahaab bin ealiin
albaghdadi , tahqiq : muhamad thalith saeid alghani, almaktabat
altijariat - makat almukaramat , altabeat al'uwlaa 1415h / 1995m.

« altamhidi. talif : alhafiz bin eabd albiri alnamiriu alqurtibi, tahqiq
: saeid 'ahmad 'aerab, tawzie maktabat alghuraba' al'atharia .

» alhawi alkabira. talif ealii bin muhamad bin habib almawirdi,
tahqiq wataeliq alshaykh : eali muhamad mueawad, walshaykh
eadil 'ahmad eabd almawjudi. dar alkutub aleilmiat - bayrut
altabeat al'uwlaa 1414h / 1994m.

* haliat aleulama' fi maerifat madhahib alfugaha' talif : muhamad
bin 'ahmad alshaashi alqafali, haqagah alduktur yasin 'ahmad
daradakah maktabat alrisalat alhadithat altabeat al'uwlaa 1988m.

» aldr almukhtar fi sharh tanwir al'absar talif : muhamad bin ealii
bin muhamad alhasni almaeruf bialhaskafi. matbue bihamish radi
almuhtari) dar 'ithya' alturath alearabii - bayrut, altabeat althaaniat
1407 hi/ 1987m.

» darar alhukaam sharh majalat al'ahkami. talif eali haydar, taerib :
fahmi alhusayni, dar alkutub aleilmiat - bayrut.

» rudat altaalibin talif : yahyaa bn sharaf alnawwii, almaktab
al'islamii, altabeat althaalithat 1412hi1/1991m.

* sharah muntahaa al'iiradat. talif : mansur bin yunus bin 'iidris
albuhutii , dar alfikri.

* alsharh alkabira. talif : 'ahmad bin muhamad aldardir (matbue
bihamish hashiat aldasugqii ealayhi, dar alfikri.

» sharah jalal aldiyn almahaliyu ealaa minhaj altaalibina. talif : jalal
aldiyn muhamad aibn 'ahmad almahaliyi (matibue bihamish
hashiatay qalyubi waeumayra ), dar alfikr altabeat alraabiea .

* alsharh alsaghir, talif : 'ahmad bin muhamad aldardir (matbue
mae bilughat alsaalku), dar albukharii - alsueudia .

« talabat altalabat fi aliaistilahat alfighia . talif : najym aldiyn bn hafs
alnusfiu , murajaeat watahqiq : alshaykh khalil almis, dar alqalam -
bayrut , altabeat al'uwlaa 1406 hi/ 1986m.
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» aleinayat ealaa alhidaya . talif : muhamad bin mahmud albabiratiu
(matbue bihamish (shrh fath alqadiri) , dar 'ithya' alturath alearabii
- bayrut.372.

« ghayat almuntahaa lilshaykh alealaamat marei alkarami ( matbue
mae sharhih matalib 'awli alnuhaa), altabeat althaalithat 1421hi /
2000m.

 alfatawaa alkubraa liabn taymiat , 'ahmad bin eabd alhalim.
tahqiq : muhamad eabd algadir eataa, wamustafaa eabd algadir
eataa, dar alkutub aleilmiat - bayrut, altabeat al'uwlaa 1408 hi /
1987m.

» fath alqudir. talif : muhamad bin ealii alshuwkani, tahqiqu: sayid
librahim, dar zamzam - alriyad , altabeat al'uwlaa 1413h / 1993m.
* alfuruea. talif : shams aldiyn muhamad bin muflihi, ealim
alkatub, altabeat alraabieat 1405hi/ 1985mi.

« algamus almuhiti. talif : majd aldiyn alfayruz 'abadi , dar
almaerifat - bayrut.

 algawaeid fi alfigh aliislamii. talif : eabd alrahman bin rajab
alhanbali, dar aljil - bayruta, altabeat althaaniat , 1408h / 1988m.
» kshaf alginae ean matn al'iignaei. talif : mansur bin yunis
albuhuti, ealim alkutab, bayrut.

* lisan alearbi. talif : 'abi alfadl jamal aldiyn muhamad bin mukram
bin manzurin, dar sadir - bayrut.

* majalat almajmae alfighii al'iislamiu nisf sanawiat yusdiruha
majmae alfigh al'iislamii birabitat alealam al'iislamii, aleadad
althaamin 1415hi, waleadad aleashir 1417hi.

» almajmue sharh almuhadhabi. talif : yahyaa bn sharaf alnawawiu
, dar alfikri.

* majmue fatawaa shaykh al'iislam 'ahmad bin taymiat , jame
watartib : eabd alrahman aibn muhamad bin qasim tibaeat majmae
almalik fahd litibaeat almushaf alsharif taht ‘iishraf wizarat
alshuwuwn  al'iislamiat wal'awqaf waldaewat wal'iirshad
bialmamlakat alearabiat alsueudiat , eam 1416h / 1995m.

» mukhtasar akhtilaf aleulama'i. talif : 'ahmad bin muhamad bn
salamat altuhawi , aikhtisar : 'ahmad bin eali aljasas alraazi, tahqiq
alduktur : eabd allah nadhir 'ahmadu, dar albashayir al'iislamiat ,
altabeat althaaniat , 1417h / 1996m.
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» almadkhal alfighii aleamu " alfigh al‘iislamiu fi thawbih
aljadidu". talif al'ustadh : mustafaa 'ahmad alzarqa'a, dar alfikri,
almujalad al'awal tabeatan tasieatan , walmujalad althaani tabeat
eashira , walmujalad althaalith tabeat sadisatan .

* maratib al'iijjmaei. talif : ealiin bin 'ahmad bin saeid bin hazma,
dar alafaq aljadidat - bayrut, altabeat althaalithat 1402hi / 1982m.
* almustasfaa min ealm al'usul lil'iimam 'abi hamid muhamad bin
muhamad alghazalii, wamaeah kitab : fawatih alrahmut lilealamat
eabd aleali muhamad bin nizam aldiyn al'ansarii , dar alkutub
aleilmiat - bayrut, altabeat althaania .

* almisbah almunir fi gharayb alsharh alkabir lilraafiei. talif :
'ahmad bin muhamad alfayuwmi, dar alkutub aleilmiat - bayrut,
altabeat al'uwlaa 1414h / 1994m.

 matalib 'uwli alnahaa fi sharh ghayat almuntahaa. talif : alfaqih
alealaamat alshaykh mustafaa alsuyuti alrahibani, altabeat
althaalithat 1421hi/ 2000m.

 almighni. talif : muafaq aldiyn 'abi muhamad eabd allah bin
'ahmad bin qudamat almaqdisi, tahqiq alduktur : eabd allah bin
eabd almuhsin alturki, walduktur eabd alfataah muhamad alhulu,
hajar liltibaeat walnashr - alqahirat , tawzie sahib alsumui almalakii
al'amir turki bin eabd aleaziz al saeud, altabeat al'uwlaa 1408h /
1988m.

* mughni almuhtaj fi sharh alminhaj , talif : muhamad alkhatib
alshirbini, dar alfikri.

* almugadimat almumahadati. talif : muhamad bin 'ahmad bin
rushd alqurtibii (aljid) tahqiq alduktur : muhamad haji, dar algharb
al'islamii, altabeat al'uwlaa 1408 hi/ 1988m.

* almanthur fi alqgawaeid lilzarkashi. talif : badr aldiyn muhamad
bin bhadir alshaafiei, tahqiq alduktur : taysir fayiq 'ahmad
hamuwd, murajaeat alduktur : eabd alsataar 'abu ghudat , wizarat
al'awqaf walshuwuwn al'iislamiat - dawlat alkuayti.

» manah aljalil ealaa sharh mukhtasar khalil talif : muhamad ealish,
dar alfikr - biyrut, 1409h / 1989m.

» mawahib aljalil talif : muhamad bin muhamad bin eabd alrahman
alhatabi, dar alfikari, altabeat althaalithat 1412hi / 1992mi.
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 almuataa lil'iimam malik bin 'ans. sahahah waragmih wakharaj
'ahadithah : muhamad fuaad eabd albaqi , dar ‘ithya' alturath

alearabii - bayrut , 1406 hi/ 1985m.
» almawsuea alfighia wizarat al'awqaf walshuwuwn al'iislamia fi

dawlat alkuayt.



Ol g 5201 plab doms

Yy ettt ettt ettt s sttt s s enens pPRvy]
T T et ns Gy | Ao
R OO OPORRORURORREw 1 { U VN
Y ettt ettt ettt ettt n ettt eaeas Whad! deai
Y et e e e e e e e e e ee e et pia
Y ettt e e e e e e e e ee e ) Mo
AYA e Gy 2gdalt lutg (St D13 pie iy a3 b < Jg¥ 1 Cendl
YA e Coxd! §lgda dhuat G5 BRI g pa g claly
XY e dadke g g 3011 S (30 oSl iag ydf B 3gial p1gdi - I calal
AT O e (lace! log pady uiadf b lof AU @S> - SN il
TEY e S AL 3086 (0 et Jag il | T S g 1l o1 oiliadf
TE0 s Sl ¥ e b et bo! i oSS : LN Cmad
VEO e a1 18 (s D glal (193 ! do Sl i wdiad) ST < Jo¥ 1 cullal
VEY e il BRI Hald! 30 1532y ak1 ST 9l 3yl T s ud : L illal
AON e bl i o dal fud s agal! BT SO cdlats
WY A s 1 ke Lo g o sl 39279 ki el 3yt okt o i1 1l el
00 oo Ml udalf pgd ey ANEY Y 2 adf o por bl ol : puolindf il
VY Baliadg i plad! HSIAL dwondf 39 e § palal! Augddd| Sldadalt : S Conad
Y s Olalt HSIA 13 A 19 SIATY ) Ollew :Jg¥1 culal
AV e Baliadh Cifgmant 3 flud 19 SIAMY Cilubuw 1 I wilal
A ettt b bbb bbb bbbt et e b e ebenbe s e preEe]
A s ) g Cliagd ! it @ o 1S9
A ettt ettt ettt et e te et e ete et e teeteeaeen Sluagld| ©
A A et n a1 pllg salal upgd
Y ettt e e teeetee s REFERENCES:
A9A

s 90 90 (3 e

a9A



